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LEGAL OPTIONS FOR CONSUMERS AND SMALL 

BUSINESSES IN DEBT DUE TO COVID-19

 Credit Bureau data shows 8 out of 10 people still affected financially even 

after relaxing of lockdown regulations.

 Data suggests that 1 in 3 consumers are expected to run into financial 

shortfall within a month.

 UNDP study reveals that South Africa’s GDP will take at least 5 years to 

recover and is expected to decline by at least 5.1% in 2020.

 The National Income Dynamics Coronavirus Rapid Mobile survey revealed 

that at least three million south Africans has lost their jobs.



ONLY 4 WAYS TO GET OUT OF DEBT LEGALLY

 Earn more money.

 Voluntary surrender in terms of Section 127 of the National Credit Act, 34 of 

2005 on notice to Credit Providers within 5 days.

- Credit provider will give estimate within 10 days and sell on auction

- Liable for shortfall 

- less harmful to your credit score

 Sell your assets movable or immovable and settle debt.

 Restructure your debts.



PERSONAL CREDIT SCORE OR CREDIT 

WORTHINESS VS COMMERCIAL CREDIT PROFILE

 Person Credit Score determined by an algorithm that looks at your repayment history on personal 

debt. 

- Improve by paying off debt, keeping balances low on credit cards and other revolving credit.

- Don’t apply for too much new credit as it will result in multiple inquiries and lower your score.

- A good score will affect your ability to get credit in your personal capacity.

 A Business Credit Report is essential to the financial health of your company and will determine 

the amount credit suppliers will extend to your business and the interest rate you will pay. 

 A sole proprietorship- In reality there is no distinction between the business credit profile and 

personal credit profile as it has no separate legal standing apart from the owner.

 A Close Corporation and a Private Company is an entity separate from its members, directors and 

shareholders. Debt and liabilities of a company belong to the company.



 All debt solutions will in some way impact your credit record

The effect of the different legal remedies on your business 

and personal credit profile

Remedy

Liquidation

Personal Credit Profile

Limited to extreme, if you have signed 

surety in your personal capacity/ director it 

might lead to your sequestration. 

Business Credit Profile

Non-existent

Sequestration May not incur any debts in personal 

capacity. Can be rehabilitated after about 4 

years. Automatic rehabilitation after 10 

years.

An unrehabilitated insolvent may not act as 

a director

Business Rescue Limited to extreme Moderate to extreme, if the court converts 

proceedings to a liquidation application if 

there is no prospect of rehabilitating the 

financially distressed company. 

Debt Counselling Flagged as being under debt review. No 

further adverse information may be listed 

by credit bureaus. May not incur any 

further debt, until the Debt Counsellor 

issues a clearance certificate.

Limited to extreme, if company is not a CC 

or a PTY , but a sole proprietor.



Drastic remedies where you 

must sell your assets 

Hostile or compulsory liquidation

 Where one of your creditors applies to sequestrate you because you are 

commercially insolvent. Factual insolvency is a factor to be considered.

 A company can be wound up on the grounds as set out in section 344 of the 1973 

Companies Act.

 Most commonly used is section 344(f), where it is alleged in a statutory notice in 

terms of section 345(1)(a) that a company is unable to pay its debts.

 For a section  345(1) (a) notice, debt of R200 or more has to be due.



Drastic remedies where you must 

sell your assets 

Voluntary Sequestration

 You are the applicant that brings the sequestration application.

 There must be a benefit for the creditors. You can be too poor to sequestrate.

 Must be enough assets or cash in the insolvent estate to ensure that the administrative costs of 

the estate is paid.

 Secured creditors have a preferential claim and must be paid in full.  For example; Value of 

property is R800 000, then creditor must receive at least R800 000 excluding the cost of 

realisation, such as auctioneer costs.

 The creditors that do not hold any security must each receive a dividend of at least 20 cents in 

the rand.



Drastic remedies where you 

must sell your assets 

Hostile Sequestration by Creditors

 Where one of your creditors applies to sequestrate you.

 Hostile sequestrations are expensive and are brought against debtors who 

have very large estates and have hidden their assets from the creditors.

 A creditor would most probably hold an insolvency enquiry against a 

debtor, where he or his auditor is interrogated.



 New Companies Act 71 of 2008 confers certain duties on a director.

 A director can in certain instances become liable for the business’ debts upon liquidation.

 Section 76- Act in good faith, best interests and with a degree of diligence.

 Section 77- a director of a company is liable for loss, damage or costs of a company if it carry on business in 

circumstance which can be construed as reckless, negligent or intended to defraud creditor.

 Section 129- Reasonable grounds to believe that the company is in financial distress , they must place the 

company under Business Rescue, or liquidate the company, or send a notice to all shareholders, creditors, 

employees and trade unions that the Company is in financial distress and give reasons why the company has 

not been placed under Business Rescue or liquidated.

 It is a criminal offence not to act.

 Director also has a fiduciary duty to assist the liquidator at all times in the exercising of its duties.

Why must a business seek assistance as 

soon as it foresee financial difficulties 

going forward



WHEN IS BUSINESS RESCUE THE BEST OPTION 

TO SAVE A COMPANY (CC OR PTY)

 Can assist some small companies, but all medium to large (11+ employees) sized companies with a reasonable 

amount of assets and cash flow.

 SA definition of SME’s: micro: 0-10 employees, small enterprise: 11-50, medium: 51-250.

 Purpose is to rehabilitate a financially distressed company, by a plan adopted and published by a business rescue 

practitioner (BRP) within 25 days from being appointed.

 By restructuring its affairs, business property, debts and other liabilities and equity in a manner that will enable the 

company continuing in existence on a solvent basis.

 Works best when supported by most of the creditors; business able to run even in reduced form; availability of 

existing cash flows and /or post-commencement finance.

 Business Rescue proceedings can commence voluntarily by way of a board resolution or by an order of court on 

application by an effected person.

 This option should be exercised when is appears reasonably unlikely  that the company will be able to pay all its debts  

as they become due and payable, or where it is likely that the company will become insolvent, within the 

immediately ensuing six-month period.



The Pros and Cons of going 

under business rescue:

Benefits:-

 Full management and control by the BRP; accountable to the creditors, the BRP convene a 

meeting with creditors within 10 days of being appointed, where the prospects of rescuing the 

company is discussed. After the plan is published another meeting with creditors is convened 

for purpose of considering the proposed plan. Plan is approved if it is supported by the holders 

of more than 75% of the creditors’ voting interests;

 A temporary moratorium on the rights and legal claims of creditors against the company, or in 

respect of property in its possession;

 The implementation of a business rescue plan to rescue the company by restructuring its 

affairs; 

 Process lasts only about 3 months.



The Pros and Cons of going 

under business rescue:

Cons:-

 CIPC estimate a success rate of between 12%- 14%.  

 Court can convert business rescue proceedings in liquidation proceedings, if there is no prospect in turning the 

business around. Creditors can apply to court in terms of section 130 of the new Companies Act to set aside the 

business rescue proceedings.

 Extremely expensive; with BRP’s charging a minimum of R1250 per hour to a maximum of R15625 per day, up to R18 

750 per day in the case of a medium-sized company.

 Post-commencement finance could prove difficult to obtain from banks and it in itself determines the success of 

business rescue. Typical companies do not have many assets or cash that can be used to fund the business activities 

during the rescue process.

 Totally impractical for micro businesses registered as a Close Corporation or a Private Company, who does not have 

the assets to cover the costs of business rescue.

 Not applicable to Sole Proprietors.



Debt Counselling as a temporary debt 

remedy for individuals and sole 

proprietors

 Purpose is threefold:

o Provides mechanism for resolving over-indebtedness and to provide a harmonised system of 
debt restructuring, which places priority on the eventual satisfaction of all consumer obligations 
under credit agreements.

o Addresses reckless credit and protects consumer’s from unscrupulous Credit Providers.

o Corrects imbalances in negotiating power.

 The remedy in terms of section 86 forms part of our National Credit Act (NCA) of 2005 and is 
regulated by the National Credit Regulator (NCR).

 You are over-indebted if a Debt Counsellor after having regard to all your credit agreements, 
obligations and financial means, determine that you will be unable to satisfy your debt in a 
timely manner.



Debt Counselling as a temporary debt 

remedy for individuals and sole 

proprietors

The Process:

 You apply by completing a Form 16.

 You are registered with the NCR.

 A Form 17.1 is sent out within 5 work days.

 A Form 17.2 is sent out if you are over-indebted, within 30 work days and is usually 
accompanied by your debt proposal.

 The Debt Counsellor has 60 business days to negotiate a repayment plan and bring a court 
application.

 The sole purpose of this process is to rehabilitate you and return you to the credit market as 
soon as possible.



Debt Counselling as a temporary debt 

remedy for individuals and sole 

proprietors
Benefits:-

 Immediate relief and protection if legal action have not commenced- Section 129 letter.

 Stops legal action and repossession.

 Reduce your payments on all credit agreements and interest rates may be reduced if consented to by Credit 

Providers.

 Reckless credit may be suspended or written-off.

 Debt Counsellor acts as a mediator between you and the Credit Provider.

 Debts can be settled faster by means of the cascading effect.

 All your necessary living expenses will be included under your budget, which includes making provision for 

necessary business disbursements.

 Affordable- process pays for itself.

 The only option for Sole Proprietors.

 All consultations are confidential and your information is protected by various acts

 A Debt Counsellor can release you by issuing a clearance certificate even before your large credit agreement are 

paid-up.

 Allowed to make early payments or settle credit agreements. Can then be released from debt review, as soon 

as unsecured credit agreements are paid-up.



Debt Counselling as a temporary debt 

remedy for individuals and sole 

proprietors

Disadvantages:-

 Affects your credit profile as a sole proprietor who has no legal personality; may not 

incur further credit. Sole Proprietors must seek a sponsor or surety who is able to 

secure credit on behalf of the business.

 A process you must commit to. Can last for up to 5 years.

 On very good grounds you can bring a court application to declare yourself not over-

indebted.

 Only credit agreements can be placed under debt review (service provider 

agreements, for example: school fees and cell phone accounts must be excluded). 



Debt Counselling as a temporary debt 

remedy for individuals and sole 

proprietors

What do I need to apply:-

 Income

 Combined income of common household / rent / contribution 

 Not be under administration or sequestrated

 Proof of income / bank statements

 Credit agreements

 If married in community of property your spouse must also apply

 If married out community of property it will be a single application



Debt Review not developed with 

juristic persons in mind (CC or Pty)

 A Close Corporation or company can’t apply, but there is nothing prohibiting a member or director 

from applying.

 Limited effect on your business credit profile as a CC or Pty because of separate legal identity. 

 Being under debt review is not a criteria for disqualification under the new Companies Act of 2008.  

 Will nonetheless provide some financial relief, as it will limited the drawings from business account 

by directors/members

 Might be unable to sign business agreements as surety:

 Surety agreements falls outside the scope of the NCA

 -If the company has an annual turnover of more than R1000 000

 -The surety agreement is a large agreement as contemplated in section 9(4) of NCA,

if it is an amount above R250 000 and at the time the agreement is made, the company’s annual 

turnover is below R1000 000.



Remedies of last resort: Voluntary 
Sequestrate or Liquidate 

Pros:
Voluntary Sequestration

 Must show advantage to creditors in terms of 

Insolvency Act 1936

Voluntary liquidation 

 Inability to continue trading in the normal course

 Protected against execution by your creditors.  Section 80 of new Companies Act 2008:- wind up 

solvent company by 75% resolution of shareholders. 

-CIPC or court order Section 81 

-Must set security with the Master of the High Court 

for payment of the company debts in no more than 

12 months.

 Unsecured Creditors only receives 20 cents in the rand.  If no debt is owed to creditors the dividends are divided 

among the shareholders. Master will dispense with security.

-insolvency inquiries cannot be conducted and creditors 

rights might be frustrated.

 Will have your whole salary to yourself.  Can be used to restructure, if part of group, or if company 

serves no further purpose:

-quick, simple, inexpensive and expedient.

 Can negotiate with trustee to exclude furniture or buy 

back from insolvent estate at forced value.

 Old Companies Act of 1973 applicable if insolvent.  The 

company is insolvent when it cannot pay its debts when it 

becomes due, or where its liabilities exceeds its assets. As 

soon as a provisional liquidation order is granted in an 

application by the company, creditors’ actions are stayed 

and you cease with payments to creditors. Creditors is 

notified of hearing of formal liquidation application.



Remedies of last resort: Voluntarily 
Sequestrate or Liquidate 

 They can’t attach your tools of trade.  In contrast with voluntary sequestration a 

company without any assets can be 

liquidated.

 Section 23(7) of Insolvency Act prohibits the 

attachment of your pension or a retirement 

annuity. It is  protected.

 Avoid being held personally responsible for 

debts by creditors. 

- Legal action is halted

 Can be rehabilitated within 4 years  Employment contracts with employees are 

immediately suspended. Limited preferent

claim of salaries due.

 Can stay at least 4 months in your house 

because the trustee only deals with the 

property at the 2nd creditor’s meeting.

 Personal assets are not attached, unless the 

director has signed surety for debts.

 Can keep rental agreements, if proceed with 

payments after sequestration, ex. copier, cell 

phone, motor vehicle.

 Contracts cancelled if liquidator elects to not 

abide by contract. Will have concurrent 

claim.

-Leases within 3 months, depending on 

circumstances, it is treated as either a 

preferential or concurrent claim.



Costs associated with various 

debt remedies

Business Rescue R15625 per day for a small business Debt Reform can’t 

assist you. 

X

Debt Counselling You don’t pay your creditors. You pay 

what you can afford to a maximum of 

R9000 over 2 months, depending on 

your distributable amount or what you 

can afford



Voluntary sequestration: 

Applicable to individuals and 

sole proprietors

R10 000 – R15000 

Voluntary Liquidation of 

solvent or insolvent 

companies.

R7 000 – R20000+ 



Thank You


